UNIVERSITY OF CALIFORNIA

BERKELEY = DAVIS « IRVINE = LOS ANGELES » MERCED # RIVERSIDE » SAN DIEGO « SAN FRANCISCO SANTA BARBARA = SANTA CRUZ

ROBERT C. POST PHONE: 510-642-9523
ALEXANDER F. & MAY T. MORRISON PROFESSOR OF LAW FAX: 510-643-2672
SCHOOL OF LAW (329 BOALT HALL) E-MAIL: postr@mail.law.berkeley.edu

BERKELEY, CALIFORNIA 94720-7200

12 August 2002
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President, University of California
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Oakland, CA 94607-5200

Dear President Atkinson:

You have asked me to discuss the issues of academic freedom and responsibility
raised by the controversy surrounding “The Politics and Poetics of Palestinian
Resistance,” a section of English R1A to be taught in the Fall of 2002 at the University of
California at Berkeley. These issues are multiple, novel and complex. Because time is
short, I can at best offer a preliminary evaluation that seeks to identify the most
prominent of these issues and to suggest how they might be analyzed and resolved.

English R1A is a course that instructs undergraduates in basic skills of reading
and writing. The course is offered in approximately 60 sections, each designed and taught
by a Graduate Student Instructor (“GSI”). The section entitled “The Politics and Poetics
of Palestinian Resistance” became controversial because of its initial course description,
which read:

Course Description: Since the inception of the Intifada in September of 2000,
Palestinians have been fighting for their right to exist. The brutal Israeli military
occupation of Palestine, an occupation that has been ongoing since 1948, has
systematically displaced, killed, and maimed millions of Palestinian people. And
yet, from under the brutal weight of the occupation, Palestinians have produced
their own culture and poetry of resistance. This class will examine the history of
the Palestinian resistance and the way that it is narrated by Palestinians in order to
produce an understanding of the Intifada and to develop a coherent political
analysis of the situation. This class takes as its starting point the right of
Palestinians to fight for their own self-determination. Conservative thinkers are
encouraged to seek other sections.



This course description was plainly unacceptable. After much discussion and many
drafts, the course description of “The Politics and Poetics of Palestinian Resistance,”
which is posted on the website of the Berkeley English Department,] was altered to read:

This is a course on Palestinian resistance poetry. It takes as its point of departure
the Palestinian literature that has developed since the creation of the state of Israel
in 1948, which has displaced, maimed, and killed many Palestinian people. The
Israeli military occupation of historic Palestine has caused unspeakable suffering.
Since the occupation, Palestinians have been fighting for their right to exist. And
yet, from under the weight of this occupation, Palestinians have produced their
own culture and poetry of resistance. This class will examine the history of the
Palestinian resistance and the way that it is narrated by Palestinians. This class
takes as its conceptual starting point the right of Palestinians to fight for their own
self-determination. Discussions about the literature will focus on several
intersecting themes: how are Palestinian artists able to imagine art under the
occupation; what consequences does resistance have on the character of the art
that is produced (i.e. why are there so few Palestinian epics and plays and
comedies); can one represent the Israeli occupation in art; what is the difference
between political art and propaganda and how do the debates about those terms
inflect the production of literature; how do poems represent the desire to escape
and the longing for home simultaneously (alternatively, how do poems represent
the nation without a state); what consequence do political debates have on formal
innovations and their reproduction; and what are the obligations of artists in
representing the occupation. This 1A course offers students frequent practice in a
variety of forms of discourse leading toward exposition and argumentation in
common standard English. The course aims at continuing to develop the students'
practical fluency with sentence, paragraph and thesis-development skills but with
increasingly complex applications. Students will be assigned a number of short
essays (2-4 written pages) and several revisions.

This version of the course description was subsequently approved by the Academic
Senate of the Berkeley Division.

At least three distinct questions may be asked of “The Politics and Poetics of
Palestinian Resistance™:

(1) Is it proper for a course to use the literature of the Palestinian people in
order to teach basic skills in reading and writing?

(2) Was it proper for the Berkeley Senate to approve the final version of the
course description?

' The course descriptions of all sections of English R1A are posted on the English Department website.



3) Will the actual teaching of the course be consistent with academic
standards?

The first question is easily answered. The general design of “The Politics and
Poetics of Palestinian Resistance” is clearly acceptable. Basic reading and writing skills
are now commonly taught in the context of close textual study. Most major universities
believe that any reasonably sophisticated set of texts can be used for this purpose, and the
literature of the Palestinian people certainly meets this test. The only question is whether
the political debate that surrounds the Israeli-Palestinian controversy is so distracting as
to render this literature an inappropriate vehicle for the study of basic skills in reading
and writing.2 The University of California offers instruction in such skills, however,
precisely so that our students can learn to think and write about issues that are of
importance to them, and these issues are frequently contentious. We seek to inculcate
skills that are relevant to a world of engaged and sometimes tempestuous citizenship, and
in that context the controversial nature of the reading list of “The Politics and Poetics of
Palestinian Resistance” can actually be seen as an asset rather than a liability.

The second question, by contrast, is difficult and uncertain. The exact status of
course catalogues is an unresolved question.” The Regents have allocated supervision
over the contents of course catalogues to the Academic Senate. Standing Order 105.2 of
the Regents delegates to the Senate the power to “authorize and supervise all courses and
curricula” offered in the University of California. “In practice” this power is exercised
by the “Committees on Courses” that operate on each campus. APM § 005. It is
pursuant to this practice that the Berkeley division of the Academic Senate has approved
the reading list and the final version of the course description of “The Politics and Poetics
of Palestinian Resistance.”

Standing Order 105.2 represents the Regents’ commitment to a principle of
academic freedom that is historically and theoretically fundamental: University
scholarship, and the teaching which expresses and transmits that scholarship, is to be
understood as a matter of professional knowledge. It follows from this principle that
evaluation of scholarship and teaching is to be entrusted to the judgment of competent

% The tentative reading list for the course is as follows: Men in the Sun and Other Palestinian Stories,
Ghassan Kanafani; Born Black, Suheir Hammad; Drops of This Story, Suheir Hammad; Enemey of the Sun,
Naseer Hasan Aruri; The Adam of Two Edens : Selected Poems, Mahmud Darwish; Memory for
Forgetfulness : August, Beirut, 1982, Mahmud Darwish; Victims of a Map : A Bilingual Anthology of
Arabic Poetry, Mahmud Darwish; Image and Reality of the Israel-Palestine Conflict, Norman G.
Finkelstein; The Question of Palestine, Edward W. Said; Blaming the Victims: Spurious Scholarship and
the Palestinian Question, Edward W. Said; The Politics of Dispossession: The Struggle for Palestinian
Self-Determination, 1969-1994, Edward W. Said; Intifada, Phil Marshall.

3 The description of “The Politics and Poetics of Palestinian Resistance” does not actually appear in the
course catalogue of the University of California at Berkeley. Instead it appears on the official website of
the Berkeley English Department. For purposes of this letter, however, I shall treat publication of the
course description on the website as equivalent to publication of the course description in the course
catalogue.



professionals, in the form of the corporate body of the faculty.* This principle underlies
the academic freedom of the entire University, because it distinguishes the enterprise of
scholarship from the political governance of the state. The maintenance of this
distinction is one of the great achievements of public higher education in the United
States. Modern scholarship is built on a foundation that requires the professional
autonomy of the professoriate.

If Standing Order 105.2 expresses a norm of professional autonomy, the
Academic Senate in exercising that autonomy must be guided by a second fundamental
principle of academic freedom: Individual faculty are to be accorded broad freedoms
independently to think, write and engage in research. These freedoms are necessary if the
University is to fulfill its function of promoting the advancement of knowledge.’
Analogous freedoms extend to teaching, where faculty report and explore the results of
their scholarly endeavors.® Course descriptions are properly characterized as an aspect of
teaching, because they initiate the pedagogical relationship between individual faculty
and their students. '

Senate review of course descriptions, therefore, must both ensure that professional
standards have been satisfied and also accord individual faculty substantial freedom to
pursue their own pedagogical agendas. These potentially conflicting imperatives can be
reconciled if the Senate approves course descriptions whenever relevant professional
standards have been satisfied.” Put another way, the Senate should not seek to regulate
course descriptions for reasons that are unrelated to pertinent professional standards.

This implies that it would be improper for the Berkeley Senate to disapprove the course
description of “The Politics and Poetics of Palestinian Resistance” because it might anger
state politicians, who might punish the University. It would be equally improper for the
Berkeley Senate to disapprove the course description because it might outrage alumni,

* For an illuminating discussion of the origins and nature of this principle, see Thomas L. Haskell,
“Justifying the Rights of Academic Freedom in the Era of Power/Knowledge,” in Louis Menand, ed., The
Future of Academic Freedom (University of Chicago Press 1996).

3 “Freedom in research is fundamental to the advancement of truth.” “1940 Joint Statement of Principles
on Academic Freedom and Tenure,” in William W. Van Alstyne, ed., “Freedom and Tenure in the
Academy: The Fiftieth Anniversary of the 1940 Statement of Principles,” 53 Law and Contemporary
Problems 407, 407 (1990) (“Freedom and Tenure”). See, e.g., Sweezy v. New Hampshire, 354 U.S. 234,
250 (1957) (Opinion of Warren, C.J.) (“The essentiality of freedom in the community of American
universities is almost self-evident. . . . Teachers and students must always remain free to inquire, to study,
and to evaluate, to gain new maturity and understanding; otherwise our civilization will stagnate and die.”).
Because of its substantial overlap with First Amendment considerations, this second principle of academic
freedom is far more familiar than the historically more fundamental norm that postulates the professional
autonomy of the faculty.

® “The claim to freedom of teaching is made in the interest of the integrity and of the progress of scientific
inquiry.” “General Report of the Committee on Academic Freedom and Tenure (1915),” in Freedom and
Tenure, supra note 5, at 401.

” I am omitting consideration of neutral “time, place and manner” restrictions, such length and formatting
requirements, and the like.



who might reduce their annual contributions to the University. The authority of the
Senate to regulate course descriptions extends only to the application of standards
inherent in the professional enterprise of scholarship and teaching.

This threshold test excludes two common objections to the course description of
“The Politics and Poetics of Palestinian Resistance.” It is argued, first, that permitting
the description to remain on the English Department website will place the University in
the unacceptable position of endorsing its inflammatory ideas. This objection rests on the
premise that the University endorses the scholarship and teaching of its professors. The
premise is fundamentally incompatible with the academic mission of the University. The
University employs thousands of faculty, who hold a myriad different standpoints. The
resulting diversity is a great strength of the University. This diversity would vanish, and
scholarship and teaching would grind to a halt, were faculty to be prohibited from
expressing ideas that the University could not itself endorse. It is therefore a basic
postulate that the University no more endorses the diverse ideas of its faculty than 1t
endorses the contents of the millions of books in its libraries. Whether faculty ideas are
expressed in scholarly publications or in course descriptions, professional standards
require that they be regarded as the viewpoint of individual professors, not those of the
University.

Second, it has been argued that the course description of “The Politics and Poetics
of Palestinian Resistance” should be regulated because it is offensive. A robust scholarly
dialogue, however, can be fierce, consequential and hurtful to those who care intensely
about their ideals. It can produce the kind of offense experienced by persons when their
most precious beliefs and convictions are ruthlessly attacked.® The University cannot
eliminate this form of offense without also strangling scholarly debate. This form of
offense should be distinguished from that experienced by persons who are assaulted by
vicious language that violates the basic norms of civility which underwrite the practice of
rational deliberation.” Although university regulation of such language poses complex
and difficult questions,'? it is sufficient for present purposes to note that the course
description of “The Politics and Poetics of Palestinian Resistance” is not offensive in this
way. It does not use vituperative epithets or hate speech. If the course description gives
offense, it is because of the substance of its speech, rather than its manner. This kind of
offense cannot be prevented without simultaneously suppressing the very academic
exchange the University exists to promote. Professional standards therefore prohibit
using such offense as a reason for regulating teaching or scholarship.

The proper principle that the Berkeley Senate should apply in reviewing the
course description of “The Politics and Poetics of Palestinian Resistance” is whether the

¥ See Jeremy Waldron, “Mill and the Value of Moral Distress,” 35 Political Studies 410 (1987).

? On the relationship between norms of civility and rational inquiry, see Robert Post, “Reconciling Theory
and Doctrine in First Amendment Jurisprudence,” 88 California Law Review 2352, 2365-2366 (2000).

1 See Robert Post, “The Racist Speech Problem” in Constitutional Domains: Democracy, Community,
Management 323-329 (Harvard University Press 1995).



course description complies with relevant professional standards. We can summarize
these standards in two requirements: course descriptions must be educationally justified,
and they must not violate pertinent academic norms.'' Considering, first, the question of
pedagogical justification, it may be argued that there is no good educational reason for
the course description of “The Politics and Poetics of Palestinian Resistance” to include
so vivid and forceful a statement of opposition to Israel’s treatment of the Palestinians.
There are exceptional circumstances, however, when the political viewpoint of faculty
can be relevant to how the material of a course will be engaged. When this happens,
faculty disclosure of their viewpoint in a course description is justified because it enables
students to make more informed choices in selecting their classes. It is thus not
uncommon to see course descriptions that explicitly announce that a given class will be
taught “from the perspective” of free market principles, or human rights, or feminism.
The pedagogical reasons for this kind of disclosure do not disappear merely because the
perspective disclosed happens to be highly controversial or inflammatory.

Applying this analysis to the course description of “The Politics and Poetics of
Palestinian Resistance,” it is correct to observe that the description exposes the depth of
the instructor’s political opposition to Israel. This disclosure may be justified, however,
because students can select among many sections of English R1A, and in deciding
whether to enroll in “The Politics and Poetics of Palestinian Resistance” they may well
want to know the nature and passion of the political perspective of the GSI offering the
course. It is certain that this perspective will inform his approach to the Palestinian
literature that will be studied. There are good pedagogical reasons, therefore, for the
course description of “The Politics and Poetics of Palestinian Resistance” to disclose the
intense political views of its instructor.

We must distinguish, however, between using a course description to provide
students with pedagogically justified notice, and using a course description as a platform
for political preaching. It is possible that the rhetoric of a course description can become
so excessive or overreaching as to become a political tract that bears little or no
relationship to the pedagogical justification of disclosure. Faculty have no business using
course descriptions for the mere purpose of disseminating their political views.
Determining exactly when a course description outruns the justification of disclosure and
becomes instead an example of political preaching involves difficult questions of
educational judgment. My own view is that in making such determinations the instructor
ought to receive the benefit of the doubt, especially if a course description involves
controversial matters, because in such circumstances there will be a strong and natural
temptation to dampen the rhetoric of a course description for reasons that have nothing to
do with professional standards. On this view, the course description of “The Politics and

"' Speech within universities is typically regulated so as to render it compatible with the educational
mission of the institution. For a discussion, see Robert Post, “Constitutionally Interpreting the FSM
Controversy,” in The Free Speech Movement: Reflections on Berkeley in the 1960s 401-421 (Robert Cohen
and Reginald E. Zelnik eds., UC Press 2002) (forthcoming); Robert Post, “Subsidized Speech,"” 106 Yale
Law Journal 151 (1996).



Poetics of Palestinian Resistance” would be deemed justified if its rhetoric was arguably
necessary in order to provide a pedagogically appropriate disclosure.

Course descriptions must not only be pedagogically justified, they must also
comply with relevant academic standards. It might be said that the course description of
“The Politics and Poetics of Palestinian Resistance” violates two such standards. The
first concerns norms of academic inquiry. It might be argued that the rhetoric of the
course description is so militant and one-sided that it is inconsistent with the requirement
that scholarship and teaching proceed from an open mind and employ disinterested
reason.'” Those who press this argument urge that the course description be modified so
as to reflect both sides of the current debate, as for example by recognizing Israel’s right
to exist.

This objection, however, misunderstands norms of academic inquiry. Scholarship
requires an open mind, but this does not mean that faculty are unprofessional if they
reach definite conclusions. It means rather that faculty must always stand ready to revise
their conclusions in the light of new evidence or further discussion. Scholarship also
requires the exercise of disinterested reason, but this does not mean that faculty are
unprofessional if they are urgently committed to definite point of view. It means rather
that faculty must form their point of view by applying professional standards of inquiry
rather than by succumbing to external and illegitimate incentives such as monetary gain
or political coercion. There is no academic norm that prohibits scholarship from
communicating definite viewpoints about important and controversial questions, like
democracy or human rights or the welfare state. Faculty must be free to communicate
these viewpoints in their pedagogy. Political passion is in fact the engine that drives
some of the best scholarship and teaching at the University of California, and this is
particularly true in the humanities and social sciences.

The second academic standard implicated by the course description of “The
Politics and Poetics of Palestinian Resistance” involves the academic freedom of
students. The political values which faculty inevitably bring to a course, and which they
may properly disclose in a course description, can sometimes be expressed in so harsh
and excessive a way as to signal students that differing views will neither be respected
nor tolerated. A fundamental principle of university governance, however, requires that
students be accorded the right to think freely and to exercise independent judgment. This
principle follows from the educational mission of the modern university, which is to
encourage students to enrich and deepen their own values and commitments. The
principle requires that we evaluate our students solely on the merits of their work."> We
guarantee that students will not suffer merely because their political perspectives happen
to differ from those of their instructor.

2 For references to this norm, see “General Report of the Committee on Academic Freedom and Tenure
(1915),” in Freedom and Tenure, supra note 5, at 398-99.

13 “Student performance should be evaluated solely on an academic basis, not on opinions or conduct in
matters unrelated to academic standards.” “Joint Statement on Rights and Freedoms of Students (1967),”
in Freedom and Tenure, supra note 5, at 412.



If a faculty member harshly expresses very strong political views, however,
students may doubt this guarantee. There is thus tension between the necessary freedom
of faculty to express their political perspectives, and the essential freedom of students to
express differing views. Skillful faculty members can sometimes defuse this tension by
acknowledging their own political commitments in the classroom. The disclosure can not
only encourage students to perceive and discount the implicit bias of their instructor, but
if properly done can serve explicitly to authorize students to express different
perspectives. Unfortunately the course description of “The Politics and Poetics of
Palestinian Resistance” displays no such pedagogical subtlety. What made the original
draft of the course description so coarse and unacceptable was its nearly explicit
suggestion that the GSI would not tolerate student perspectives that differed from his
own." In approving the final version of the course description of “The Politics and
Poetics of Palestinian Resistance,” therefore, a relevant issue before the Berkeley Senate
was whether the language of the course description, even as modified, was so excessive
as to convey the message that independent student views would not be respected.

The resolution of this issue is in part connected to the third question that I initially
posed, which is whether the teaching of “The Politics and Poetics of Palestinian
Resistance” will be consistent with academic standards. One can legitimately ask
whether the GSI who wrote the highly improper first draft of the course description can
be trusted to nurture the academic freedom of his students. It might be argued that
modification of the course description is especially important because of the real
possibility that he will subject his students to improper intimidation.

At the time the Berkeley Senate approved the course description of “The Politics
and Poetics of Palestinian Resistance,” the Berkeley campus had already taken numerous
steps to assure that the class would be taught in a manner that complied with relevant
academic norms. Berkeley faculty had spoken at length with the instructor, and they
reported that he had become thoroughly aware of his obligations and responsibilities as
an instructor at the University of California. The Berkeley English Department
undertook explicitly to advise students enrolled in the course that they would have the
right to express themselves freely and to have their work evaluated without
discrimination or harassment. The Department made its Chair available to hear
complaints about the conduct of the course. And the Department took the extraordinary
step of requiring that a full tenured member-of the faculty observe the class to ensure that
it would be taught in a way that was entirely consistent with applicable academic
standards. Since the class is likely to cause controversy in the Fall," the presence of this
observer will serve to protect both the GSI and his students. The presence of such an
observer is certainly an extraordinary event. It is not clear that an analogous requirement

'* Recall that the original draft of the course description said: “Conservative thinkers are encouraged to
seek other sections.”

' The class is now fully subscribed. We have reason to believe that several students were provoked into
signing up for the class precisely in virtue of their disagreement with the political views of the GSI.



could be imposed upon a class taught by a full member of the faculty. It may well be
permissible in this case, however, because the instructor is a GSI who is in my judgment
a kind of apprentice under the tutelage of the faculty.

In light of these several unusual precautions, we can have some confidence that
“The Politics and Poetics of Palestinian Resistance” will actually be taught in a manner
that is consistent with academic standards. This conclusion is relevant to evaluating the
propriety of the course description, because a major objection to that description is its
possible intimation that students will be judged on their politics rather than on the merits
of their work. Because we can be reasonably confident that students in the class will in
fact have their academic freedom respected, the force of this objection is somewhat
diminished. Regulating the course description in order to protect students from
intimidation thus becomes a less pressing concem.

At the outset of this letter I identified three questions that may be asked of “The
Politics and Poetics of Palestinian Resistance.” We have coricluded in answer to these
questions that “The Politics and Poetics of Palestinian Resistance” is a properly designed
course that will in all likelihood be taught in a manner that is consistent with academic
standards. There are, however, possible deficiencies in its course description, which turn
on whether its inflammatory language is so overwrought as to be intimidating, or so
obstreperous as to be pedagogically unjustified. The Berkeley Senate has decided that
the course description is acceptable, that it is neither intimidating nor without educational
justification. This decision is no doubt disputable, because it involves hard and close
matters of educational judgment about which reasonable persons can sometimes disagree.
It is nevertheless a defensible decision, because good reasons can be articulated in its
support. To use legal terminology, the decision does not constitute an abuse of
discretion. As I have discussed, weighty reasons of academic freedom counsel that
decisions within the professional expertise of the faculty that do not constitute an abuse
of discretion be respected by the administration of the University, even if members of the
administration would have reached a different judgment had they had been called upon to
make an initial determination. The professional autonomy of the faculty inheres in such
deference.

Please do not hesitate to let me know if I can be of any further assistance in this
matter.

Sincerely,

S

Robcrt Post



